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CHAIR'S MESSAGE

Dear Tax Section Members,
Greetings from Lubbock!
Thank you again for your membership in and support of the State Bar of Texas Tax Section.
Please mark your calendar for several upcoming deadlines and events:
e April 1, 2016 — Deadline to submit a nomination for the Outstanding Texas Tax Lawyer Award
o0 This award honors the contributions of our state’s most prestigious tax lawyers. Please
consider making a nomination today!

0 Click here to download an application:
http://www.texastaxsection.org/DrawOnePage.aspx?PagelD=244

e April 8, 2016 — Deadline to submit scholarship applications for “Law Students Pursuing Tax Law”
o Do you know a JD or LL.M student or are you a JD or LL.M student interested in pursuing tax
law as a career in Texas?
0 Check out scholarships awarded by the Tax Section and consider applying:
http://www.texastaxsection.org/DrawOnePage.aspx?PagelD=245

e April 25, 2016 — Annual Property Tax Conference, Austin Texas
o0 Excellent conference to obtain current information on state property tax law and developing
issues.
o0 Check out more information here:
http://www.texastaxsection.org/Registration/Events.aspx?EventID=16

e June 16-17 — Tax Section Annual Meeting, Fort Worth, Texas
0 On Thursday, June 16, the Tax Section will be hosting a Section-wide networking reception
from 5pm-6pm at the Omni Conference Hotel. Even in today’s age of email and conference
calls, we still need opportunities to meet each other face-to-face in order to develop
relationships to help guide us through our careers. Hope to see you there!
0 On Friday, June 17, the Tax Section will host its Annual Meeting from 8:00am — 5:25pm with a
fantastic line-up of speakers. A great venue to network and get CLE hours!

I'd also like to take this opportunity to highlight some of the benefits of being a Tax Section member:

CLE

Under the leadership of our CLE chair, Michael Threet (michael.threet@haynesboone.com), the Tax Section
provides both live and web-based CLE. The web-based CLE on our website is called the 24/7 Free Online CLE
Library, a place where you can get all of your CLE credit remotely on your laptop or other electronic device. Very
exciting news — coming soon will be the completion of a priority this year, which is an updated version of the 24/7
Free Online CLE library! It will have a fantastic new look, contain many new audio and video programs, and will be
extremely user friendly. We anticipate it being ready for you this Spring!

Texas Tax Lawyer

Under Michelle Spiegel’s guidance, the Texas Tax Lawyer provides some of the best and most relevant tax
articles, model forms, and updates on tax law. Interested in writing an article? Please join a committee online
today to start participating and writing an article for the next edition of the Texas Tax Lawyer:
http://www.texastaxsection.org. A great way to get involved!

Government Submissions

The Tax Section seeks volunteers to draft letters to the IRS, Treasury, Texas Comptroller, and other governmental
entities recommending changes to proposed regulations and tax policies. So far this year, the Tax Section has
completed six government submission projects and there are eleven pending. Any Tax Section member can get
involved! Please contact Bob Probasco (robert.probasco@probascotaxlaw.com) or Henry Talavera
(htalavera@polsinelli.com) for more information.

Pro Bono

Under the leadership of our Pro Bono Chair, Juan Vasquez (juan.vasquez@chamberlainlaw.com), the Tax Section
assists individuals who cannot afford to pay for the services of a tax lawyer by advising pro se taxpayers who
appear at calendar calls of the United States Tax Court held in various Texas cities. Through the VITA program,
Section members help lower-income taxpayers in the preparation of their federal income tax returns, with a focus
on helping qualified taxpayers take the earned income tax credit. In addition, under the leadership of Joe Perera
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(joseph.perera@strasburger.com) we are involved with the VITA Adopt-a-Base program where the Tax Section
works with the military and the IRS to help train services members to be volunteer return preparers. This helps
members of our armed forces and their families have access to free tax preparation services. Lastly, under the
leadership of Henry Talavera (htalavera@polsinelli.com) and Susan Wetzel (susan.wetzel@haynesboone.com),
the Tax Section recently became involved with the Pension Rights Center, where Section members assist Texas
residents in securing retirement benefits. This is important work. Please get involved today!

Law School Outreach

Under the leadership of Abbey Garber, we continue to expand our law school outreach program by hosting a “Tax
Career Day” panel to educate students on the practice of tax law. This year our goal is to visit each law school in
Texas! Please contact Abbey (abbey.b.garber@irscounsel.treas.gov) if you would like to get involved!

* * *

The above are just a few highlights of the activities of the Tax Section. Please check out our website to learn
more: http://www.texastaxsection.org/

As always, please let me (alyson.outenreath@ttu.edu) or one of my fellow officers, David Colmenero/Chair-Elect
(dcolmenero@meadowscollier.com), Stephanie Schroepfer/Secretary
(stephanie.schroepfer@nortonrosefulbright.com), and Catherine Scheid/Treasurer (ccs@scheidlaw.com), know if
you have any thoughts, ideas, or suggestions to enhance the Tax Section.

Thank you.
Get involved. Meet new people. It's fun!
Alyson Outenreath

Texas Tech University School of Law
Chair, Tax Section
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Property Tax Committee Meeting & Legal Seminar

CLE: 5.75 Hrs (including 1.0 hr Ethics)
Course No. 901345521

Monday, April 25, 2016
Thompson Conference Center at the University of Texas,
2405 Robert Dedman Drive, Austin, Texas

8:00-8:30

8:30-9:45

Moderated by:

9:45-10:00

10:00-10:30

10:30-10:50

Moderated by:

10:50-11:35

Moderated by:

Registration & Welcome

11:35-12:05 1.111 Value Agreements and 25.25 Motions

Case Law Panel .75 hr 5 hr
Greg Hart Popp Hutcheson, PLLC

Jason Marshall The Marshall Firm, P.C. Jenny Rodgers Olson & Olson, LLP
Sharon Baxter Travis Central Appraisal Dist.
Rick Duncan Blackwell & Duncan, PLLC 12:05-1:35 Lunch
Lorri Michel Michel, Gray, Rogers &

Brewer, LLP 1:35-2:35 Chief Appraiser’s Panel 1 hr
Matthew Tepper McCreary, Veselka, Bragg &

Allen, PC Moderated by:  Windy Nash Dallas Central Appraisal
Break District

W.Kenneth Nolan Chief Appraiser,
Dallas Central

Delinquent Tax Issues From a Practical Appraisal District
Perspective .5 hr Jeff Law Chief Appraiser, Tarrant

Appraisal District

James Bellevue  Law Offices of James Bellevue Sands Stiefer Chief Appraiser, Harris

Jason Bailey Perdue, Brandon, Fielder, County Appraisal District

Collins & Mott, LLP
Lilia Gibson Linebarger, Goggan, Blair &
Sampson, LLP 2:35-3:00 Discovery Issues .5 hr
Victoria Vonder  Linebarger, Goggan, Blair &
Haar Sampson, LLP Melinda Blackwell Blackwell & Duncan, PLLC
Tammy White- Olson & Olson, LLP

Delinquent Tax Case Law Panel .25 hr Chaffer

James Bellevue  Law Offices of James Bellevue 3:00-3:15 Break

lan Ghrist Ghrist Law Firm

Walt McColl McColl Law Firm, P.C. 3:15-4:00 This is Jeopardy Ethics! .75 ethics

Tax Collections: A View from the Bench .75 Amy Sallusti Geary, Porter & Donovan,

hr/.25 ethics P.C.

James Bellevue Law Offices of James Bellevue 4:00-4:45 Keeping it Weird-The City of Austin v. Travis

Maureen Garrett  Harris County Tax Master CAD Case .75 hr

Jose Lopez Harris County Tax Master

Thomas McQuage Galveston Tax Master Debbie Cartwright Olson & Olson, LLP

Hon. Kent Sims Tax Court & Visiting Judge, Joe Harrison Harrison and Duncan, PLLC

Dallas County District Court
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PAYMENT BY CHECK: Make checks payable to: State Bar of Texas Tax Section

Name:

Bar Number:

Address:
City: State: Zip:
Telephone: Email:
$55.00 $75.00 $90.00
Early Bird Registration* Regular Registration* Pay at the Door*
(Now until 2/29) (3/1-4/8) (April 25)

*Registration fee includes morning and afternoon snacks, materials sent electronically in advance, and access to the
conference center’s wireless Internet.

Send Registration and Payment to:

Chris Jackson
Perdue, Brandon, Fielder, Collins & Mott
3301 Northland Drive, #505
Austin, TX 78731

Feel free to contact the Course Director with any questions:
(512) 302-0190 or cjackson@pbfcm.com
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ADDITIONALINFORMATION

Event Location
Thompson Conference Center at the University of Texas
2405 Robert Dedman Drive, Austin, Texas

Parking
Limited parking is available behind the center (Lot 40).

Directions

Heading north on IH-35, take the 32" street exit and turn left at the light. Travel west 1 block on 32™ street to Red River. Turn
left and travel south on Red River to the first light (Red River and26th/Dean Keeton St). Proceed through the intersection and turn
right into the first parking lot (Lot 40).

Heading south on IH-35, take the 32" street exit and turn right at the light. Travel west 1 block on 32" street to Red River. Turn
left and travel south on Red River to the first light (Red River and 26""/Dean Keeton street). Proceed through the intersection and
turn right into the first parking lot (Lot 40).

Accessibility Information
If you need any special arrangements made, please contact Chris Jackson, cjackson@pbfcm.com, or call (512) 302- 0190
prior to April 15, 2016 to ensure your needs will be accommodated.

Refund Information
If you register and are unable to attend, full refunds will be provided for requests received on or before April 18, 2016.
After that date, you will be e-mailed a copy of the course materials and no refund will be available.

To request a refund, please contact Sandra Carlson at the State Bar of Texas Section Accounting Department by phone at
(512) 427-1408 or by email atsandra.carlson@texasbar.com.

Hotel Accommodations

Below is a list of hotels conveniently located within a 2.5 mile radius of the venue.

AT&T Conference Center 1900 University Ave. (512) 404-3600
Austin Sheraton Hotel 701 East 11" Street (512)478-1111
Courtyard Central 5660 N IH 35 (512) 458-2340
Marriott Courtyard 300 E. 4t Street (512) 691-9229
Days Inn Austin 3105 North IH 35 (512) 478-1631
Doubletree Hotel 1617 North IH 35 (512) 479-4000
The Driskill Hotel 604 Brazos (512) 474-5911
The Hilton Austin 500 E. 4t Street (512) 482-8000

We look forward to seeing youthere!!!
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2016 State Bar of Texas Tax Section Annual Meeting Agenda
June 16-17, 2016

Omni Fort Worth Hotel | 1300 Houston Street | Fort Worth, TX 76102
THURSDAY, JUNE 16

5:00pm - 6:00pm Complimentary Networking Reception
Omni Fort Worth Hotel

All Tax Section Members Welcome!
Even in today’s age of email and conference calls, we still need opportunities to meet each other
face-to-dace in order to develop relationships to help guide us through our careers

FRIDAY, JUNE 17

8:00 - 8:45 Tax Section Membership Meeting & Section Awards

Alyson Outenreath, Chair
Texas Tech University School of Law, Lubbock, TX

David Colmenero, Chair-Elect
Meadows, Collier, Reed, Cousins, Crouch & Ungerman, LLP, Dallas, TX
8:45 - 9:45 Recent Developments in International Tax CLE 1 hr.
Ben Vesely, BDO, Dallas, TX
Joe Calianno, BDO, Washington, D.C.
John Cohn, Thompson & Knight, LLP, Dallas, TX
U.S. Treasury Department Representative, Washington, D.C
9:45-10:45 Update on Taxation of Damage Awards & Settlement Payments CLE 1 hr.
Robert Wood, Wood LLP, San Francisco, CA
10:55-11:25 Courage, Hope, Help — Texas Lawyers Assistance Program CLE 0.5 hr.

Ethics
Ethics Video Program
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11:30 - 11:50

11:50 - 12:50

1:00 - 1:15

1:15-2:15

2:25-3:25

3:25-4:25

4:25-5:25

Break/Buffet Lunch Service
(Ticket Required)

Lunch Presentation: The State of State Taxation — CLE 1 hr.
An Update from The Comptroller’s Office

(Ticket Required)

Keynote Address by Karey W. Barton, Associate Deputy Comptroller for Tax,

Texas Comptroller of Public Accounts, Austin, TX

Outstanding Texas Tax Lawyer Award Presentation

Award Presented by Alyson Outenreath, Chair

Texas Tech University School of Law, Lubbock, TX

IRS Enforcement Update CLE 1 hr.
Mary Wood, Meadows, Collier, Reed, Cousins, Crouch & Ungerman, LLP, Dallas, TX

Damon Rowe, Special Agent, Internal Revenue Service, Dallas, TX
Revenue Agent from Internal Revenue Service, Dallas, TX

Texas Tax Legends Interview: CLE 1 hr.
Tax Section Former Chair, William D. Elliott, Continues His Texas Tax

Legend Interviews With Stanley Blend About His Interesting Life and

Exceptional Career

Stanley Blend, Strasburger & Price, San Antonio, TX

William D. Elliott, Elliott, Thomason & Gibson, LLP, Dallas, TX

Issues Every Tax Lawyer Needs to Know (But May Have Lost Track Of) CLE 1 hr.

Daniel J. Micciche, Akin, Gump, Strauss, Hauer & Feld, LLP, Dallas, TX
Property Tax 101: Understanding Ad Valorem Taxation in Texas CLE 1 hr.

Amy Stowe, Jeffrey L. Hooper PLLC, Dallas, TX
Jeffery Law, Chief Appraiser, Tarrant Appraisal District, Fort Worth, TX
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2016
CALL FOR NOMINATIONS FOR
OUTSTANDING TEXAS TAX LAWYER AWARD

The Council of the State Bar of Texas Tax Section is soliciting nominees for the Outstanding Texas Tax Lawyer
Award. Please describe the nominee’s qualifications using the form on the next page. Please attach additional
sheets if needed.

Nominees must: (i) be a member in good standing of the State Bar of Texas or an inactive member thereof; (ii)
a former full time professor of tax law who taught at an accredited Texas law school; or (iii) a full time
professor of tax law who is currently teaching at an accredited Texas law school. In addition, nominees must
have devoted at least 75% of his or her law practice to taxation law and been licensed to practice law in Texas or
another jurisdiction for at least ten years.! The award may be granted posthumously.

In selecting a winner, the Council will consider a nominee’s reputation for expertise and professionalism within
the community of tax professionals specifically and the broader legal community; authorship of scholarly works
relating to taxation law; significant participation in the State Bar of Texas, American Bar Association, local bar
associations, or legal fraternities or organizations; significant contributions to the general welfare of the
community; significant pro bono activities; reputation for ethics; mentorship of other tax professionals;
experience on the bench relating to taxation law; experience in academia relating to taxation law; and other
significant contributions or experience relating to taxation law.

Nominations should be submitted to Stephanie Schroepfer, Tax Section Secretary, by email to
stephanie.schroepfer@nortonrosefulbright.com no later than April 1, 2016. The award will be presented at the
2016 Annual Meeting of the Tax Section in Fort Worth, Texas on June 17, 2016.

! “Law practice” means work performed primarily for the purpose of rendering legal advice or providing legal
representation, and also includes: service as a judge of any court of record; corporate or government service if the work
performed was legal in nature and primarily for the purpose of providing legal advice to, or legal representation of, the
corporation or government agency or individuals connected therewith; and the activity of teaching at an accredited law
school; and “Taxation law” means “Tax Law” as defined by the Texas Board of Legal Specialization’s standards for
attorney certification in Tax Law; tax controversy; employee benefits and executive compensation practice; criminal
defense or prosecution relating to taxation; taxation practice in the public and private sectors, including the nonprofit sector;
and teaching taxation law or related subjects at an accredited law school.

RETURN TO TABLE OF CONTENTS



NOMINATION FOR 2016 OUTSTANDING TEXAS TAX LAWYER AWARD

Nominee Name:

Nominee Mailing Address, Phone, and Email:

Description of Nominee’s Contributions/Experience Relating to Taxation Law (please attach
additional sheets if needed):

Nominator Name:

Nominator Mailing Address, Phone, and Email:

2 Tax Section of the State Bar of Texas
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TAX SECTION
State Bar of Texas

Law Students Pursuing Tax Law Scholarship Application

The Tax Section of the State Bar of Texas annually awards up to three $2,000 scholarships to
students demonstrating academic excellence and commitment to the study and practice of tax
law. Any student who is enrolled in an ABA accredited law school at the time the application is
submitted, and who intends to practice tax law in Texas is eligible to apply. Thus, persons who
have been accepted to law school but have not yet started classes at the time the application is
filed are ineligible to apply. However, persons who have recently graduated at the time the
scholarship is awarded are eligible to apply.

The purpose of this scholarship is to facilitate and encourage students to enter the practice of tax
law in Texas, and to become active members of the State Bar Tax Section, by assisting these
students with their financial needs. Selection criteria of the scholarships include: merit,
scholarship performance, financial need, and demonstrated experience and interest in the field of
tax law. Consideration is also given to extracurricular activities both inside and outside law
school, including but not limited to legal externships or internships with state or federal taxing
authorities such as the Internal Revenue Service, Office of the Texas Comptroller of Public
Accounts or Texas-based legal aid societies and clinics.

A completed application must be returned either by: (1) mail to the State Bar of Texas Tax
Section’s Scholarship Selection Committee, c/o Robert C. Morris, Norton Rose Fulbright, 1301
McKinney, Suite 5100, Houston, Texas 77010; or (2) email to Robert C. Morris at
robert.morris@nortonrosefulbright.com.

All information, including supporting documentation such as letters of recommendation and
transcripts, must be included in a single submission. Transcripts do not need to be in original or
certified form. If documents are submitted via email, please scan all of the documents and attach
the scan to an email as a single document in PDF form. Incomplete applications will not be

accepted.

Applications must be postmarked or time stamped by no later than April 8, 2016. The
scholarships will be awarded at the State Bar Annual Meeting in June 2016. Winners need not
be present to accept the award.

Please print or type.

L. GENERAL INFORMATION

NAME:

E-MAIL ADDRESS:

MAILING ADDRESS:

HOME PHONE: ALTERNATE PHONE:

35959349.1
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I1. EDUCATIONAL INFORMATION

LAW SCHOOL NAME:

GPA (cumulative): EXPECTED GRADUATION DATE:

CLASS RANK:

UNDERGRADUATE COLLEGE NAME:

DEGREE: MAJOR: GPA: GRADUATION DATE:

GRADUATE DEGREES including LL.M. Programs (College, Degree, Date):

Please attach a copy of all college, graduate school (if any) and most recent law school
transcripts. If your law school transcript does not include your grades for the most recent closed
grading term, please separately provide information on all grades you have received to date and
supplement your application with remaining grades as soon as possible after you receive them.

LAW SCHOOL ACTIVITIES AND/OR HONORS:

COMMUNITY ACTIVITIES:

Responses regarding law school activities and/or honors and community activities may be made
in typewritten form of no more than one page in length.

III. RECOMMENDATIONS AND ESSAY

Please attach (1) one or more letters of recommendation and (2) a typewritten essay of no more
than two pages in length (double spaced) addressing the following:

e  Why you plan to pursue a career in tax law in Texas;
e What are your long-term career goals;

e List of the tax courses you have taken and grade received, and tax courses you are
currently taking; and

e Any qualifications that you believe are relevant for your consideration for this
scholarship. For example, students may describe relevant research, published
articles, clubs, competitions, clinics, community service, job or internship or
externship experience.

35959349.1

RETURN TO TABLE OF CONTENTS



e (Optional) Any issues of financial need that you would like the Committee to

consider.

AFFIRMATION OF APPLICANT: By signing below, I certify that all the information provided
as part of this application is true and correct. I understand that the Tax Section’s Scholarship
Selection Committee reserves the right to investigate all information stated in this application.

Applicant’s Signature: Date:

35959349.1
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The Te Section Deesents /i

TRIBUTE

SLEGEND
Smé BWM Autonie

Stanley Blend of San Antonio is one of the preeminent tax lawyers in United States
and Texas, and is one of five Texas tax lawyers to have served as Chair of the ABA Tax
Section since 2007. Stanley also chaired the Texas State Bar Tax Section in 1987. At the
Annual Meeting this year on June 17,2016, in downtown Fort Worth at the Omni
Conference Hotel, William D. Elliott will continue his Texas Tax Legend interviews
with an interview with Stanley Blend, about his interesting life and exceptional career.

Hope to see you at the Tax Section Annual Meeting
CLE Event on Friday, June 17, 2016!

7.5 CLE Hours

Also join us for a Complimentary Networking Reception
on Thursday, June 16, from 5-6pm

http://swwr»wwr.te xastaxsection.oxrg
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TO THE FOLLOWING ATTORNEYS WHO HAVE BEEN

SELECTED TO PARTICIPATE

SECTION LEADERSHIP ACADEMY

Jeffrey Benson
Christopher Blackwell
David Boudreaux, Jr.
Thomas "Bucky" Brannen
Michael Cannon

Austin Carlson

Kacie Czapla

William LeDoux

James Dossey

Preston "Trip" Dyer, Jr.
Kathleen Gerber

Jeffrey Glassman

Sally Hartman

Kelly Latta

Leonora "Lee" Meyercord
Michael Overstreet

Alex Pilawski

Mishkin Santa

John Strohmeyer

Tracy Turner

Joy Williamson

PricewaterhouseCoopers, LLP
Texas Comptroller of Public Accounts
Carr, Riggs, and Ingram

Baker Botts LLP

Gibson Dunn & Crutcher

Gray Reed & McGraw, PC
Gardner Firm PLLC

K&L Gates LLP

Dossey & Jones, PLLC
Winstead PC

Thompson & Knight LLP
McDermott Will & Emery LLP
Hartman & Moore

Jones Day

Thompson & Knight LLP

Lee & Desenberg, PLLC
Meadows, Collier, Reed, Cousins, Crouch, & Ungerman, LLP
Five Stone Tax Advisers

Crady, Jewett & McCulley, LLP
Brusniak Law, PLLC

Baker & McKenzie, LLP
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New Partnership Tax Audit Rules
By Michael J. Donohue’

l. Introduction

A. Existing Rules. Currently, federal tax audits of partnerships (and their partners)
for tax years after 1982 are subject to one of the following procedural rules: (i) partnerships with
more than 100 partners that elect the large partnership audit rules of Sections® 6240 through 6255
and Sections 771 through 777 of the Internal Revenue Code of 1986, as amended (“IRC”), are
subject to electing large partnership tax rules, (ii) partnerships that are not electing large
partnerships and have more than ten partners are subject to IRC Sections 6221 through 6234,
which were enacted as part of the Tax Equity and Fiscal Responsibility Tax Act of 1982
(“TEFRA”) (the “TEFRA Audit Rules™), and (iii) all other partnerships (those with 10 or fewer
partners® that have not elected the TEFRA Audit Rules) are subject to the general audit rules,
whereby the tax treatment of an adjustment to partnership items of income, gain, loss, deduction,
or credit is determined for each partner in separate administrative and judicial proceedings.’

B. New Rules. The enactment of Section 1101 of the Bipartisan Budget Act of
2015° (the “2015 Act”) on November 2, 2015 drastically changed the rules relating to federal tax
audits of partnership.® The new audit rules, which are effective for partnership tax years
beginning after December 31, 2017 and apply to all partnerships, completely overhaul the
partnership tax audit procedures and raise numerous difficult questions regarding application of
the provisions of the 2015 Act. Effective for partnership returns for tax years beginning after
December 31, 2017, these sweeping new rules (i) repeal the TEFRA Audit Rules and the electing
large partnership rules, (ii) replace the “tax matters partner” provisions of IRC Section
6231(a)(7) with different “partnership representative” rules, and (iii) provide new procedures for
determining and collecting partnership tax assessments. The 2015 Act seeks to streamline the
procedures relating to IRS audits of entities taxed as partnerships, thus increasing the number of

! © Partner, Gardere Wynne Sewell LLP mdonohue@gardere.com.
% Unless other stated, references to “Section” refer to the Internal Revenue Code of 1986, as amended.
® IRC Section 6231(a)(1)(B)(i). Each partner must be an individual (other than a nonresident alien), a C corporation,
or a deceased partner's estate. Certain partnerships may elect to apply the TEFRA procedures. IRC Section
6231(a)(1)(B)(ii).
* Under the first two sets of rules, partnership items generally are determined at the partnership level under unified
audit procedures.
*HR. 1314, 114th Cong. (P.L. 114-74 2015). Section 1101 of the 2015 Act amends IRC Sections 6221 through
6223; 6225 through 6227; 6231 through 6235; and 6241.
® Unless the context indicates otherwise, the term “partnership” also refers to a limited liability company that is
taxed as a partnership.
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partnership audits, which historically had been very low due in part to the cost and complexity of
dealing with numerous partners.’

For simplicity and administrative convenience, the 2015 Act introduces a radically new
mechanism that imposes the collection of tax, interest, and penalties resulting from the audit
adjustments directly on the partnership.® Under the new audit rules, tax from partnership audits is
assessed and collected at the partnership level at the highest individual® income tax rate,'® unless
the partnership qualifies for and elects special procedures that either reduce such tax rate or shift
the payment of tax to its partners. Significantly, such tax is imposed on the partnership during the
year the audit is resolved, rather than for the year being audited, thus indirectly burdening those
persons who are partners for the year the audit is resolved (even though the adjustments relate to
partners for the year being audited).

A partnership can reduce the partnership tax to the extent it demonstrates that all or part
of the tax adjustment is attributable to a tax-exempt partner or subject to a capital gain or C
corporate tax rate.! As an alternative to the partnership’s payment of the underpayment, the
partnership may elect to furnish a special Schedule K-1 statement to each partner of the
partnership for the year being audited, who is then required to pay tax attributable to such
partner’s shares of the partnership adjustment.*? Certain so-called “small” partnerships are
permitted to elect out of the partnership audit rules.*® Under the new audit rules, partners no
longer have the right to be notified of or participate in partnership audits.

As noted, the new partnership audit rule generally apply after 2017, but a partnership
generally is permitted to elect to apply the new audit rules to partnership returns filed for

" A government report issued in 2014 stated that, according to IRS data for fiscal year 2012, IRS closed only 84
large partnership field audits - an 0.8% audit rate that is well below the 27.1% audit rate of C corporations with $100
million or more in assets for the same period. See U.S. Government Accountability Office, GAO-14-732, “Large
Partnerships: With Growing Number of Partnership, IRS Needs to Improve Audit Efficiency” (9/18/2014). The
report determined that TEFRA’s requirement to shift audit adjustments to the partners (unless the partnership makes
a election to the contrary, which generally is rare) sharply limits the number of IRS audits due to the significant time
incurred in, and cost of, adjusting returns of a large number of partners IRS. The Joint Committee on Taxation
estimated the net revenue effect of the partnership audit provisions to produce $9.325 hillion in additional revenue
over the period 2016 through 2025. See Staff of the Joint Committee on Taxation, Estimated Revenue Effects of the
Tax Provisions Contained in H.R. 1314, the Bipartisan Budget Act of 2015, JCX-135-15 (10/28/2015).

& The 2015 Act breaks new ground since previously IRS generally collected tax underpayments attributable to
partnership audit adjustments from the partners.

® The partnership-level tax is calculated based on the higher of the maximum individual income tax rate (currently
39.6%) and the maximum corporate income tax rate (currently 35%).

19 |RC Revised Section 6221(a). References to “IRC Revised Section” and “IRC Amended Section” refer to the
Sections of the IRC, as amended by the 2015 Act.

1 IRC Revised Section 6225(c)(3), (4).

2 |RC Revised Section 6226.

B3 IRC Revised Section 6221(b).
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partnership tax years beginning after November 2, 2015 and before January 1, 2018 in the
manner prescribed by IRS.*

Although not effective until 2018, the new audit provisions will force most partnerships
to closely review their partnership agreement and likely make conforming amendments thereto.

Il.  Pre-2015 Act: Summary of TEFRA Partnership and Electing Large
Partnership Audit Rules™

A. TEFRA Partnership Unified Audit Rules.

1) TEFRA Overview. In 1982, TEFRA established unified audit rules,
requiring the tax treatment of all "partnership items" to be determined at the partnership, rather
than the partner, level. Partnership items are those items that are appropriately determined at the
partnership level, rather than at the partner level, as provided by regulations.™® Under TEFRA,
IRS audits a partnership by conducting a single administrative proceeding to resolve issues with
respect to all partners. Upon completing the audit, IRS calculates each partner’s tax liability for
the year being audited.

The TEFRA Audit Rules were enacted because the "[d]etermination of the tax liability of
partners resulted in administrative problems under prior law due to the fragmented nature of such
determinations. These problems became excessively burdensome as partnership syndications
have developed and grown in recent years. Large partnerships with partners in many audit
jurisdictions result in the statute of limitations expiring with respect to some partners while other
partners are required to pay additional taxes. Where there are tiered partnerships, identifying the
taxpayer is difficult."’

The TEFRA Audit Rules provide that collection of tax deficiencies occurs at the partner
(rather than the partnership) level, although a settlement agreement with respect to partnership
items generally binds all parties to the settlement.*®

1 Section 1101(g)(4) of the 2015 Act. It is not expected that many partnerships will elect to adopt the new
partnership audit rules for this period.

15 See generally, Joint Committee on Taxation, Technical Explanation of the Protecting Americans from Tax Hikes
Act of 2015, House Amendment #2 to the Senate Amendment to H.R. 2029 (Dec. 18, 2015) (the “2015 Technical
Explanation ).

1% |RC Section 6231(a)(3).

17 See Joint Committee on Taxation, General Explanation of the Revenue Provisions of the Tax Equity and Fiscal
Responsibility Act of 1982 at 268 (JCS-38-82) (December 31, 1982). Additional reasons for the 1982 change
include problems of duplication of administrative and judicial effort, inconsistent results, difficulty of reaching
settlement, and inadequacy of prior-law filing and recordkeeping requirements for foreign partnerships with U.S.
partners.

18 IRC Section 6224(c).
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@) TEFRA Tax Matters Partner. The primary representative of a
partnership in TEFRA proceedings is the “tax matters partner”, who is a general partner™
designated by the partnership or, in the absence of designation, the general partner with the
largest profits interest at the close of the taxable year.?® If no tax matters partner is designated,
and it is impractical to apply the largest profits interest rule, IRS may select any partner as the
tax matters partner.?! The tax matters partner generally is required to keep the other partners
informed of all administrative and judicial proceedings relating to adjustment of partnership
items at the partnership level.

3) Partner TEFRA Audit Rules. Partners are required to report partnership
items consistently with the partnership’'s reporting, unless the partner notifies IRS of inconsistent
treatment. Tax attributable to an adjustment of a partnership item is assessed against each of the
partners in the year in which the understatement of tax liability arose. A partner has the right to
participate in administrative proceedings relating to the determination of partnership items at the
partnership level, and can request an administrative adjustment (or refund) for the partner's
separate individual tax liability. If a settlement is reached as to partnership items, all partners are
entitled to consistent treatment.??

The TEFRA Audit Rules apply to partnership tax items, which are categorized as partnership
items, non-partnership items, and affected items.? IRS adjustments of partnership items and
affected items are resolved at the partnership level in a unified proceeding, while adjustments to
non-partnership items are determined and resolved in separate proceedings with the individual
partners. Tax deficiencies, penalties, and interest are assessed at the partner level.

Any partner, including an indirect partner, has the right to participate in any partnership-level
administrative proceeding relating to the determination of the partnership items. IRS is required
to send notice of the beginning of an administrative proceeding relating to partnership items to
the tax matters partner and each the “notice partners.”®* IRS is required to issue a notice of final

9 With respect to a limited liability company taxed as a partnership for federal tax purposes, Treasury Regulation
(“Reg.”) 8301.6231(a)(7)-2(a) provides that each “member-manager” is treated as a general partner, and all other
members are considered non-general partners. A member-manager is one “who, alone or together with others, is
vested with the continuing exclusive authority to make the management decisions necessary to conduct the business
for which the organization was formed.” Reg. §301.6231(a)(7)-2(b)(3). If there are no elected or designated
member-managers of the limited liability company, each member is treated as a member-manager for purposes of
these rules.
% |RC Section 6231(a)(7).
1 IRC Section 6231(a)(7).
22 |RC Section 6224.
2 A partnership item is any item that must be taken into account for the partnership's tax year, if regulations provide
the item is more appropriately determined at the partnership level than at the partner level. IRC Section 6231(a)(3).
A non-partnership item is an item that is not a partnership item. IRC Section 6231(a)(4). The term “affected item”
means any item to the extent that item is affected by or dependent on a partnership item. IRC Section 6231(a)(5).
2 All partners in a partnership with 100 or fewer partners are notice partners. In a partnership with more than 100
partners, partners with a 1% or greater interest in the partnership are notice partners. IRC Sections 6231(a)(8) and
6223(b).

4

Gardere01 - 7661653v.4

RETURN TO TABLE OF CONTENTS



partnership administrative adjustment, which sets forth the partnership adjustments, to the tax
matters partner and all notice partners. *®

4) TEFRA Settlements. IRS may enter into a settlement agreement with the
tax matters partner of a partnership or with one or more other partners of the partnership. The tax
matters partner may execute a settlement agreement with IRS with respect to partnership items,
including partnership-level penalties, additions to tax, or additional amounts relating to
adjustments to partnership items. All partners are bound by the agreement to the extent the
agreement so provides, except for notice partners, members of a five percent notice group, and
partners who have filed a statement not to be bound by settlement agreements between IRS and
the tax matters partner.”® If IRS settles with any partner with respect to partnership items for any
partnership tax year, IRS generally must offer consistent settlement terms for that partnership tax
year to all other partners.

B.  Electing Large Partnerships.?’

A partnership with at least 100 partners is permitted to elect simplified audit procedures that
apply to electing large partnerships. These audit procedures, which differ significantly from the
TEFRA Audit Rules, generally are intended to ease the partnership’s reporting responsibilities of
tax items allocated to its partners. Similar to the TEFRA Audit Rules, disputes relating to the tax
treatment of partnership items and affected items are determined at the partnership level and tax
IS assessed at the partner level. But, a partner in an electing large partnership must treat all
partnership items on its return consistently with the partnership return, even if it notifies IRS of
the inconsistency.?® Further, under the electing large partnership rules, IRS is not required to
furnish notice to individual partners of the commencement of an administrative proceeding or the
issuance of a final administrative adjustment. Also unlike the TEFRA Audit Rules, the electing
large partnerships rules allocate partnership adjustments to partners for the year the adjustment
become final.

An electing large partnership is permitted to challenge IRS's administrative adjustment in
the Tax Court, the federal district court for the district in which the partnership's principal place
of business is located, or the Court of Federal Claims.?® The electing large partnership is
permitted to elect to pay the imputed tax on the adjustment instead of passing the adjustment
through to its partners.® The electing large partnership is generally liable for any interest and
penalties that result from a partnership adjustment.

% The final partnership administrative adjustment is the partnership’s equivalent of a statutory notice of deficiency
(90-day letter).

%8 Such settlement agreement binds non-notice partners only with respect to partnership level determinations.

%" |t has been reported that very few partnerships have elected to apply these rules.

% |RC Section 6241(a).

? |RC Section 6247(a).

% |RC Section 6242(a)(2)(A).
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I11. New Partnership Audit Rules Under Bipartisan Budget Act

A. Overview. Effective for partnership returns for tax years beginning after 2017,
the 2015 Act replaces the TEFRA Audit Rules (including the tax matters partner provisions) and
the electing large partnership provisions with a system that generally requires the partnership
(rather than the partners) to pay income tax attributable to partnership audit adjustments. Tax
imposed at the partnership level is calculated on at the highest rate of income tax pursuant to §1
(applicable to individual taxpayers) or 811 (applicable to corporate taxpayers) for the year in
which the tax adjustments are finalized. Thus, partners during the year the audit is resolved
(including through judicial proceedings) indirectly bear the partnership tax liability, even though
the tax adjustments are attributable to tax items allocated to partners for the prior year being
audited. Because of this potential unfairness, partnerships are permitted to shift the obligation to
pay the tax those who were partners for the year being audited (i) by issuing revised Schedule K-
1s to its partners for the year being audited, or (ii) to the extent that a partner files an amended
return (for the year being audited) reflecting the partner’s share of the partnership tax adjustment
and pays the additional tax. Further, a partnership with no more than 100 partners (none of whom
are trusts or taxed as partnerships) can elect out of the new audit rules altogether on a year-by-
year basis, thus shifting the resolution and collection of the tax to its partners.™

The 2015 Act also amends the procedural rules relating to partnership audits and related
judicial proceedings, including limitation periods applicable to partnership adjustments and tax
assessments, IRS notice rules, administrative adjustments requested by partnerships, interest and
penalty provisions, and judicial review. As noted, the 2015 Act provides the partnership
representative, who is not required to be a partner, with the sole right to control partnership tax audits
and judicial proceedings and bind the partners. Thus, commencing in 2018, partners will no longer
have the right pursuant to the IRC to receive notice of, or to participate in, tax exams and
proceedings at the partnership level.

B. Exemption for Electing Small Partnerships

1) General Requirements. IRC Amended Section 6221(b) allows certain so-
called “small partnerships” to elect out of the new partnership audit rules. Pursuant to this
election, the partnership and its partners become subject to the pre -TEFRA Audit Rules that
require IRS to deal separately with the partnership and each partner. This election is available on
an annual basis if the following requirements are met for each specific election year (i) the
partnership affirmatively elects out of the new audit rules* on a timely filed partnership return
for such year and discloses to IRS the name and taxpayer identification numbers of each
partner,® (ii) each partner is an individual, a C corporation, a foreign entity that would be treated

%1 | a purported partnership is later determined not be a partnership for tax purposes, the new provisions
nevertheless apply to the entity and its owners as provided in future regulations. IRC Amended Section 6241(8).
% A separate election is required by the partnership for each year the election is to be effective.

¥ pursuant to IRC Revised Section 6221(b)(2)(B), IRS may provide for alternative methods of identifying foreign
partners.
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as a C corporation if it were domestic, an S corporation, or an estate of a deceased partner,* (iii)
the partnership has one hundred or fewer partners for such tax year,* and (iv) the partnership
notifies each partner of the election (in a manner prescribed by IRS).% Thus, absent guidance, a
partnership having a partner that is a trust®’ or an entity taxed as a partnership may not elect out
of the new audit rules.

(2) S Corporation Partners.  For purposes of the small partnership election,
special rules apply to a partnership that has an S corporation partner.® First, the partnership must
disclose to IRS the name and taxpayer identification number of each shareholder to whom the S
corporation is required to furnish an S corporation K-1 for the tax year of the S corporation
ending with or within the partnership election year. Second, in determining if the partnership has
more than 100 partners, the shareholders of the S corporation partner are treated as partners of
the partnership.* IRC Revised Section 6221(b)(2)(C) authorizes IRS to issue appropriate
guidance similar to these S corporation rules for partners that otherwise cause the partnership to
be ineligible to make the election.

C. Tax Matters Partner Replaced with Partnership Representative.  The 2015
Act provides that each partnership is responsible for designating a person to be the “partnership
representative.”*® The designation must occur in a manner determined by IRS. If the designation
is either not made or not effective, IRS is permitted to name the partnership representative.*! The
partnership representative must be a person with a substantial presence in the U.S. but, unlike the
tax matters partner designated under the TEFRA Audit Rules, the partnership representative is

% partnerships intending to make this election should consider (i) prohibiting the issuance or other transfer of
partnership equity to an ineligible partner and (ii) requiring all partners (including S corporation partners discussed
below) to furnish the requisite information to the partnership to qualify for the election.

% This rule is satisfied if the partnership is required to issue 100 or less Schedule K-1s to its partners pursuant to
IRC Section 6031(b).

% |RC Revised Section 6221(b)(1)(C).

37 Apparently, a grantor trust is not an eligible partner for purposes of the election-out provision. It is not clear if the
election is available to a partnership with a partner that is a disregarded entity under Reg. §301.7701-2 or a qualified
subchapter S subsidiary (QSub) within the meaning of IRC Section 1361(b)(3)(B). IRS apparently intends to adopt a
narrow view of the type of partner (other than those listed in IRC Amended Section 6221(b)(1)(C)) that should be
eligible to permit the partnership to elect out of the new audit rules. See Leniency Not IRS's Goal in Partnership
Audit Elect-Out Option, 48 Daily Tax Report at G-5 (Mar. 11, 2016) (quoting Clifford Warren, special counsel in
IRS's Office of Chief Counsel (Pass-through and Special Industries) as stating that, although a final decision has not
yet been reached, it is likely that IRS will not be overly accommodating to expand the type of partners for purposes
of electing out of the 2015 Act beyond those set forth in IRC Amended Section 6221(b)(1)(C)).

% IRC Revised Section 6221(b)(2)(A).

¥ It is not clear if an S corporation partner with an eligible S corporation shareholder that is a trust disqualifies the
partnership from electing out of the new partnership audit rules. Although an S corporation shareholder that is a trust
is counted for purposes of the 100 partner limit, the 2015 Act does not otherwise have “look-through” rules.

0 |IRC Revised Section 6223(a).

*I Questions surround the partnership representative rules, including how a person terminates its designation, how
successor partnership representatives are named, and whether the bankruptcy or other events impacting a partnership
(or impacting the partnership representative) cause loss of partnership representative status.
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not required to be a partner of the partnership.* Interestingly, the partnership representative may
be a person who is not authorized to sign the partnership’s tax return.** The 2015 Act grants the
partnership representative significant rights in connection with a tax audit of the partnership and
related judicial proceedings, including broad power to bind the partnership and its partners.*
Accordingly, a partner who is not the partnership representative (or affiliated with the
partnership representative) should strongly consider seeking (in the partnership agreement or
otherwise) notification, participation, approval, veto and similar rights with respect to a
partnership audit and partnership tax adjustments.* Likewise, the partnership representative
should seek indemnification by the partnership and partners for expenses and losses arising from
fulfilling its role as the partnership representative.*°

D. Calculation and Collection of Partnership Imputed Underpayment.

1) Default Rule - Tax Underpayment Collected at Partnership Level.

@ Net Unfavorable Partnership Adjustments. IRC Amended
Section 6221 generally provides that partnership tax adjustments, and a partner's distributive
share thereof, is determined at the partnership level. To the extent the net adjustments increase
partnership income (i.e., unfavorable adjustments), any underpayment of tax (referred to as an
“imputed underpayment”)*’ resulting therefrom generally is assessed and collected at the
partnership level (the “default rule”).*® Interest accrues at the applicable underpayment rate from
the day after the due date of the partnership return for the audit year.

Under the default rule, partnership tax assessments generally are made for the year in
which the audit is resolved, rather than the year being audited. Significantly, because the
partnership is responsible (subject to various exceptions) for payment of the tax liability, the
liability is indirectly borne by those who are partners during the year in which the adjustment

“2 |f a partnership representative is an entity, it is unclear who can act on behalf of such entity and fulfill the
partnership representative responsibilities.

*® Presumably, the partnership representative will need access to sensitive partnership information, including the
partnership tax return and Schedule K-1 information of the partners.

* In this regard, judicial review of a partnership adjustment must be filed solely by the partnership. IRC Amended
Section 6223.

% Such provisions may lead to conflicts and lawsuits between the partnership representative (who the 2015 Act
grants absolute power to deal with partnership tax matters) and partners who may disagree with the decisions of the
partnership representative.

“ Any rights provided to, and restrictions placed on, the partnership representative in the partnership agreement (or
otherwise) should be carefully considered and potentially will result in heated negotiations between the partnership
representative and the partners. Similarly, to the extent that the partnership agreement requires (or permits) the
partnership representative to elect one or more alternative audit procedures or modifications under the 2015 Act, the
partners should be required to furnish any requisite information to the partnership, and otherwise cooperate with the
partnership representative.

*" IRC Revised Section 6225(a)(1).

*® Likewise, under the default rule, imposition and collection of penalties, additions to tax or additional amounts
relating to such adjustments occurs at the partnership level.

8
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becomes final (referred as the “adjustment year”),*® rather than those who were partners during
the year being audited (referred to as the “reviewed year”).>° This represents a significant and
drastic change from the TEFRA Audit Rules. Importantly, a person acquiring an interest in a
partnership (whether from the partnership or a partner) should seek to obtain indemnity
protection through the partnership agreement (or otherwise) from understatements of partnership
tax attributable to pre-acquisition periods of the partnership for which the new partner may
indirectly become liable.

(b) Net Favorable Partnership Adjustments. If the net partnership
adjustment reduces partnership income or otherwise does not result in an imputed underpayment
tax (i.e., constitutes a net favorable adjustment), the partnership treats such favorable adjustment
in the year the audit is resolved as a reduction in the partnership's non-separately stated income
(or an increase in any non-separately stated loss) pursuant to IRC Section 702(a)(8).>*
Importantly, under the default rule, the partners for the year the audit becomes final are allocated
the benefit of the net favorable adjustments, rather than the partners for the year being audited
who initially suffered the detriment that gave rise to the favorable adjustments. Thus, the default
rule does not permit the prior year partners to claim a refund with respect to favorable tax
adjustments arising from the year being audited.

(c) Maximum Tax Rate Imposed on Net Unfavorable Partnership
Adjustments. Generally, an imputed underpayment of a partnership is calculated by netting all
adjustments of items of income, gain, loss, or deduction for the audit year. Any resulting net
income or gain of the partnership (i.e., an unfavorable adjustment) is multiplied by the highest
tax rate in effect for the year being audited pursuant to IRC Section 1 or 11.°* Currently, the
highest tax rate for IRC Section 1 is 39.6% (applicable to individual taxpayers) and for IRC
Section 11 is 35% (for corporate taxpayers). Thus, the highest rate presently is 39.6%. A net
adjustment amount that results in an increase (or decrease) in a partnership loss is treated as a
decrease (or increase, respectively) in partnership income.>® Although the partnership is assessed
tax only on a net unfavorable adjustment, under the default rule the partnership is not entitled to
a tax refund with respect to a net favorable adjustment. The legislative history states that netting

* IRC Amended Section 6225(d)(2). The “adjustment year” is defined as: (i) if the adjustment is pursuant to a court
decision in a proceeding brought under the rules, the partnership tax year in which the decision becomes final (IRC
Revised Section 6225(d)(2)(A)); (ii) when the adjustment is under an administrative adjustment request, the
partnership tax year in which the administrative adjustment request is made (IRC Revised Section 6225(d)(2)(B)); or
(iii) otherwise, the partnership tax year in which notice of the final partnership adjustment is mailed (IRC Revised
Section 6225(d)(2)(C)). With respect to the 2015 Act, references herein to the year the audit is resolved or the year
in which the adjustments become final refer to the “adjustment year.”

% |RC Amended Section 6225(d)(1).

*! IRC Revised Section 6225(a)(2)(A). An adjustment to a partnership credit is treated as a separately stated item.
IRC Revised Section 6225(a)(2)(B).

*2 |IRC Amended Section 6225(b)(1)(A). Adjustments to credits are treated as an increase or decrease, as applicable,
to the tax imposed on the imputed underpayment. IRC Amended Section 6225(b)(1)(C).

> |IRC Amended Section 6225(b)(1)(B).
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of the adjustments is applied based on applicable limitations, restrictions, and special rules under
present law.>*

(d) Reallocation Adjustments Among Partners. The default rule
provides that when an adjustment merely reallocates the distributive share of a partnership tax
item from one partner to another partner (resulting in no net aggregate adjustment for all affected
partners), the partnership determines the imputed underpayment by disregarding the favorable
adjustments (i.e., ignoring (i) any decrease in any item of income or gain, > and (ii) any increase
in any item of deduction, loss, or credit).”® Thus, in that event, the amount on which the
partnership must pay tax is determined solely with respect to each partner’s share of the
unfavorable adjustments, rather than the aggregate net adjustments of the affected partners.>

(e Partner Liability for Partnership Tax. Imposing liability to fund
the imputed underpayment tax on the partnership for the year the audit is resolved may causes
significant issues as to how the partnership pays the tax, especially if it does not have the funds.®
Importantly, legislative history to the 2015 Act provides that partners are not subject to joint and
several liability for any tax liability determined at the partnership level.*®

@) Modifications. IRC Amended Section 6225(c)(1) directs IRS to establish
procedures permitting the partnership to modify (i.e., reduce) the amount of the imputed
underpayment tax.® In addition to the imputed underpayment modifications described below,
IRS is authorized to permit additional adjustments to the calculation of imputed underpayment
amounts through regulations or other guidance consistent with the purpose of the new audit
rules.®® All modifications to a partnership’s imputed underpayment must be approved by IRS.%

@ Partner Amended Returns. If a person, who was a partner during
the year under audit, files an amended return for that year that reflects the partner’s share of
partnership adjustments and the partner pays the resulting tax, the partnership is permitted to

> See 2015 Technical Explanation. It is not clear how such limitations, restrictions, and special rules under present
law apply in this context. Presumably this rule requires for example that, prior to netting, partnership items be
separately categorized based on the character of the tax item (e.g., capital loss and ordinary income).

% |RC Amended Section 6225(b)(2)(A).

% |RC Amended Section 6225(b)(2)(B).

%" Presumably, the partnership would reduce non-separately stated partnership income (or increase partnership loss,
as appropriate) pursuant to IRC Section 702(a)(8) with respect to the favorable adjustments. The partnership
agreement should address how to specially allocate those favorable adjustments to the partner(s) whose allocation
caused the favorable adjustment.

%8 The partnership agreement should consider requiring current partners to make capital call contributions or loans to
the partnership to fund the partnership tax (and also consider requiring prior year partners to indemnify the
partnership for their share of this partnership liability attributable to the audit year during which they were partners).
>° Bipartisan Budget Act of 2015: Section-by-Section Summary, U.S. House of Representatives (2015), at 13-14,
http://docs.house.gov/meetings/RU/RUO0/CPRT-114-RU00-D001.pdf.

% |RC Amended Section 6225(c).

® |IRC Amended Section 6225(c)(6).

%2 |IRC Amended Section 6225(c)(8).
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reduce the imputed underpayment by the corresponding portion reported by the partner.%® For
this purpose, a partner may file an amended return even if the IRC Section 6511 statute of
limitation period for the amended return has expired.®* This alternative®® not only transfers the
tax obligation from the partnership to the partners filing amended returns, but effectively shifts
the tax responsibility from those who are partners for the year the audit is resolved to the audit
year amending partners.®®

As noted, however, under the default rule, a person who was a partner during the year
under audit, but is not a partner when the audit become final, does not bear (directly or
indirectly) the burden of a partnership-level tax payment. Accordingly, a partner who departs the
partnership prior to the year in which the partnership tax assessment is finalized may not have an
incentive to file an amended return.®” For that reason, partnerships should consider including
language in their partnership agreement requiring (if requested by the partnership) persons who
terminate their partner status (i) to promptly file (upon request by partnership representative)
amended returns for the partnership years being examined, and (ii) to reasonably cooperate with
the partnership representative to comply with the amended return requirements and furnish
adequate information and documentation to the partnership.

(b) Reductions of Partnership Tax Based on Character of Income or
Tax Status of Partner. A partnership is permitted to reduce the imputed underpayment by the
portion of the partnership adjustment that the partnership establishes is not subject to tax due to a
partner’s status as a tax-exempt entity.®® Further, to calculate the imputed underpayment tax, a

8 |IRC Amended Section 6225(c)(2). With respect to a partnership adjustment resulting from a reallocation of a
partnership tax item from one partner to another, this provision applies only if all affected partners file such
amended returns reflecting their distributive share of the adjustment. IRC Amended Section 6225(c)(2)(B).

8 IRC Amended Section 6225(c)(2)(A)(i). The amended return extends the statute of limitations for all items on the
partner’s tax return for the year being audited.

% Apparently, this alternative is available only with respect to partnership audit adjustments that result in a tax
liability to the audit year partner who files an amended return (i.e., unfavorable adjustments). Thus, it appears that if
an amending partner’s share of the partnership tax adjustment decreases the amending partner’s tax, such partner
apparently is not permitted to claim that benefit on the partner’s individual return. Rather, this benefit presumably is
treated as a current partnership deduction that is allocated to those who are partners for the year the audit is
finalized. A partner that leaves the partnership should seek to be compensated by the partnership for this lost benefit
to the extent it arises.

% If less than all of the partners file amended returns for the year being audited, complexities may arise as how the
allocations of the amount of the modification should be made to the current partners (e.g., should such benefit be
allocated solely to any successor of the amending partner?).

%7 If an amending partner owns equity in the partnership during both the audit year and the subsequent year in which
the audit is resolved, and the partnership pays the reduced imputed underpayment, the share of the partnership tax
expense allocated to the amending partner should be reduced. This should be addressed in the partnership
agreement.

% Such a partnership agreement provision presumably would require partners to furnish their amended returns to the
partnership, which may raise confidentiality issues.

% |RC Amended Section 6225(c)(3). For this purpose, a “tax-exempt entity” is defined in IRC Section 168(h)(2) and
includes a foreign partner (other than a partner that is a foreign partnership).
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partnership is permitted to use the lower tax rate’® applicable to the portion of the imputed
underpayment attributable (i) to a partner that is a C corporation (since the maximum corporate
tax rate is less than the maximum individual rate)™ or (ii) to capital gain or an IRC Section
1(h)(11)(B) qualified dividend.”® The partnership has the burden to establish facts supporting the
lower rate applicable to (i) tax exempt and C corporate partners and (ii) capital gain and qualified
dividend income allocated to individual partners.”® Accordingly, the partnership agreement
should require partners to provide the partnership with the requisite supporting information
relating to such lower tax rates.

The portion of the imputed underpayment to which a lower rate applies’™ will be
calculated by reference to the partners' distributive share of items to which the imputed
underpayment relates.” If a lower rate applies, the partnership agreement should address how the
expense’® allocation attributable to the reduced partnership tax payment will be made to the
partner who causes the reduction of the imputed underpayment. If the imputed underpayment is
attributable to the adjustment of more than one partnership item, and any partner's distributive
share of the items is not the same for all the items, the portion of the imputed underpayment to
which the lower rate applies is determined based on the amount that would have been the
partner's distributive share of net gain or loss if the partnership had sold all of its assets at their
fair market value as of the close of the partnership’s year being audited.”’

(© Passive Losses of Publicly Traded Partnership. IRS
modifications will permit a publicly traded partnership to reduce an imputed underpayment by
the portion it demonstrates is attributable to “specified passive activity losses”’® that are
attributable to a “specified partner.” The amount of the specified passive activity loss is
correspondingly decreased, and the partnership accounts for the decrease in the year the audit
becomes final with respect to the specified partners to which the decrease relates.

" This lower tax rate cannot be less than the highest rate applicable to the relevant income for the relevant taxpayer.
IRC Section 6225(c)(4)(A).

™ IRC Amended Section 6225(c)(4)(A)(i). Currently, the highest corporate tax rate is less than the highest
individual tax rate.

2 IRC Amended Section 6225(c)(4)(A)(ii). Such income and gain currently is subject a maximum income tax rate
lower than both the IRC Section 1 and Section 11 rates. For this purpose, an S corporation is treated as an
individual. IRC Amended Section 6225(c)(4)(A).

"3 Based on the statutory language, it is unclear if these modifications apply to partners for the audit year or the year
in which the audit is resolved (although IRC Amended Section 6225(c)(4)(B)(ii) refers to the year being audited).

™ It is unclear if a partnership, which has a partner that is a partnership, will be allowed to establish that the equity
owners of the pass-through partner are tax exempt, C corporations and individuals eligible for favorable federal
income tax rates on allocable partnership capital gain and qualified dividend income. IRC Amended Section
6225(c)(4) limits these special rules to a “partner” (rather than a partner of a partner).

® IRC Amended Section 6225(c)(4)(B)(i).

"® The amount of a partnership’s imputed underpayment should be treated as a nondeductible partnership expense in
the year when the tax audit is resolved.

" IRC Amended Section 6225(c)(4)(B)(ii).

"8 For this purpose, a passive activity loss is defined in IRC Section 469(k).
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A specified passive activity loss for any specified partner of a publicly traded partnership
is the lesser of the passive activity loss of such partner for the partner's taxable year (i) during
which the audit year of the partnership ends, or (ii) during which partnership year in which the
audit becomes final. A specified partner is one who, for the period commencing with the
partner's taxable year relating to the partnership year being audited and ending with such
partner's taxable year relating to the partnership year when the audit becomes final (i) is a partner
of the publicly traded partnership; (ii) is an individual, estate, trust, closely held C corporation, or
personal service corporation; and (iii) has a specified passive activity loss with respect to the
publicly traded partnership.

(d) Time to Submit Supporting Information to IRS. IRC Amended
Section 6225(c)(7) requires that information required to support an imputed underpayment
modification (discussed above) must be submitted to IRS no later than 270 days after the notice
of the proposed partnership adjustment is mailed pursuant to IRC Amended Section 6231
(unless IRS consents to an extension).”

E. Partnership Election to Shifting Tax Responsibility to Partners.

1) General. Pursuant to the 2015 Act, a partnership has another alternative
to transfer the obligation of paying tax on partnership tax deficiencies to those who were partners
of the partnership during the year being audited.?’ This important procedure, which is expected
to be widely used, allows a partnership to elect to furnish, to IRS and to each person who was a
partner for the year under audit, a statement (a special Schedule K-1 statement) of the partner's
share of the partnership tax adjustment, as determined in the notice of final partnership
adjustment.®* The statements must be prepared and issued in the manner determined by IRS.

@) Election. The election, which is irrevocable and is available to all
partnerships,®* must be made by the partnership within 45 days of receipt of the final partnership
adjustment.®® This alternative procedure (i) relieves the partnership from liability to pay the
imputed underpayment and (ii) precludes IRS from collecting the tax imposed on a partner’s
share of the partnership tax adjustments from other partners. The election, which apparently is

" The 270-day period may expire prior to a decision by the partnership to pursue judicial review of any proposed
partnership adjustment.

% |f the partnership makes this election, query if the partnership agreement should require those who were partners
during the audit year to reimburse the partnership for the cost the partnership and partnership representative incur to
resolve the audit and related judicial proceedings.

8 |RC Amended Section 6226(a)(2). It may become typical for a partnership’s lender to require the partnership to
elect this alternative (or, alternatively, to require the partnership to elect out of the provisions of the 2015 Act under
the small partnership exemption discussed above) to the extent the partnership is eligible.

8 |RC Amended Section 6226(a).

8 |RC Amended Section 6226(a)(1). Of course, the short 45-day period in which to make the election may place
significant time constraints on the partnership and partnership representative to properly weigh the pros and cons of
such election. Also, although the election is unilaterally made by the partnership representative, if the partners have
contractual rights to approve whether such election is made, prompt coordination with such partners will be critical.
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available only to the extent the partnership audit increases partners’ tax liability (i.e., only
applies to the partnership’s net unfavorable partnership adjustments),® subjects each person
(who was a partner during the audit year) to tax liability for the year during which the
partnership issues the statement.®®

Thus, under this alternative the partner does not file an amended return for the year being
audited, but rather pays its increased tax for the year in which the audit is finalized. But, the
partner’s tax is calculated as if the tax adjustments occurred for the year under audit.?® The
partner also must compute and pay any tax increase for years subsequent to the year being
audited that results from adjustments to tax items and attributes that would have been affected if
the partnership adjustments occurred during the audit year.®’

(3) Increased Partner Interest Rate. Significantly, interest on the partner’s
additional tax is determined at the partner level and calculated from the due date of the return for
the year under audit at the underpayment rate pursuant to IRC Section 6621(a)(2) based on the
applicable federal short-term rate plus by five percentage points (instead of normal three
percentage point increase set forth in IRC Section 6621(a)(2)(B)).28 Thus, a disadvantage of the
alternative of the issuing special K-1 statements is the partners are exposed to a higher interest
cost.®® This election also requires the audit year partner to become liable for any penalties,
additions to tax, or additional amounts imposed on the partner’s share of the partnership tax
assessment. %

8 partners whose tax liability from the partnership tax adjustment would decrease for the audit year generally obtain
no benefit, rather the partnership apparently would claim a net deduction for the year the audit is resolved and such
deduction would be allocated to those who are partners for that year.

8 |RC Amended Section 6226(b)(1). The ramifications are unclear if a partner receives a statement from the
partnership but does not file an amended return or pay the corresponding tax.

% |RC Revised Section 6226(b)(2)(A). In essence, a partner’s increased tax is calculated by increasing the income
for the year being audited as if the partner’s share of the tax adjustment had been properly reflected on the original
Schedule K-1 for the year being audited, but tax is reported and paid on the partner’s return for the year the special
K-1 is issued. The partner is liable for the additional tax even if the statute of limitation has expired for the partner’s
return for the year being audited.

8 IRC Revised Section 6226(b)(2)(B). Tax items and attributes of the partner must be adjusted for tax years after the
year being audited and before the year the audit becomes final, and thereafter for later tax years. IRC Revised
Section 6226(b)(3)(A) and (B). Note that if a partner experiences a post-audit year reduction in tax as a result of
reporting the special K-1 adjustments for the audit year, such benefit is not taken into account.

8 |RC Amended Section 6226(c)(2).

% The special K-1 statement election may also put pressure on the partnership representative to resolve the audit
promptly to minimize the increased interest cost. Other possible disadvantages of the special K-1 statement
alternative (that would not occur absent the special K-1 statement election) include (i) subjecting the partner to taxes
(and interest and penalties) for post-audit years resulting from the special K-1 adjustments for the audit year, and (ii)
possibly imposing the 3.8% Medicare tax under IRC Section 1411 on the special K-1 adjustments of partners who
are not C corporations.

% |RC Amended Section 6226(c)(1). Those tax items continue to be determined at the partnership level.
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4) Tiered Partnerships.  Numerous partnerships have tiered partnership
structures whereby the partnership (the “lower-tier partnership”) has one or more partners that
are taxed as a partnership (an “upper-tier partnership”). It is not clear how the special K-1
statement election, if made at the lower-tier partnership level, affects an upper-tier partnership.
Tiered structures will likely raise complex issues as to how the lower tier partnership’s imputed
underpayment tax flows up to (and through the upper-tier partnership to the owners of the upper-
tier partnership) as a result of the upper-tier partnership receiving a special K-1 statement from
the lower tier partnership. In this regard, if the lower-tier partnership makes the election and
issues a special K-1 statement to the upper-tier partnership, it is unclear if the upper-tier
partnership has the discretion to either pay the tax attributable to the special K-1 statement or
instead shift that payment obligation to the partners of the upper-tier partnership by itself issuing
special K-1 statements to its partners. Moreover if, upon receiving a special K-1 statement from
a lower-tier partnership, the upper-tier partnership is permitted in turn to issue special K-1
statements to the partners of the upper-tier partnership, does the upper-tier partnership obtain an
additional 45 days to elect the special K-1 alternative. Also if, under IRC Amended Section
6221(b)(1), the upper-tier partnership has elected out of the provisions of the 2015 Act for the
year being audited, what impact (if any) does such election have on the upper-tier partnership
issuing special K-1 statements in this context. Answers to many issues arising from tiered
partnership structures likely will not be answered until IRS issues future guidance.

F. Termination of the Partnership. IRC Amended Section 6241(7) provides that
if a partnership ceases to exist before the partnership adjustments are finalized (or even prior to a
partnership audit commencing), the adjustments are taken into account by the “former” partners
as determined under future regulations.®* Because the new audit rules generally do not impose
joint and several liability for partnership tax on the partners, it is not entirely clear what rights
IRS has to collect partnership tax directly from the partners if the terminated partnership has
insufficient funds and one or more “former” partners do not pay their share of tax.

G. New Partnership Tax Assessment and Collection Procedures. Unlike the
TEFRA Audit Rules permitting a “notice” partner to settle its share of partnership adjustment
(regardless of whether the other partners did s0),%* the 2015 Act generally eliminates a partner’s
ability to settle partnership adjustments with IRS. Further, the new audit rules do not distinguish
among TEFRA partnership items, non-partnership items, and affected items. The new regime is
intended to reduce administrative challenges. Likewise, in contrast to the TEFRA Audit Rules,
which under certain circumstances permit a partner 